Olson v. State Appellant\u27s Brief Dckt. 40140 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Not Reported Idaho Supreme Court Records & Briefs
12-18-2012
Olson v. State Appellant's Brief Dckt. 40140
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
Recommended Citation



















EDWARD DEAN OLSON, 
Petitioner-A ppelllan t, 
vs. 











SUPREME COURT NO. 40140-2012 
APPELLANT'S BRIEF 
BRIEF OF APPELLANT 
APPEAL FROM THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE 
COUNTY OF ADA 
HONORABLE MICHEAL McLAUGHLIN 
DISTRICT JUDGE 
JOSEPH L. ELLSWORTH 
Ellsworth, Kallas & Defranco, P.L.L.C. 
1031 E. Park Blvd. 




LAWRENCE G. WASDEN 
State of Idaho 
Office of the Attorney General 
700 W. Jefferson Street, Suite 210 
P.O. Box 83720 




















TABLE OF CONTENTS 
STATEMENT OF THE CASE .................................................................................... . 1 
Nature of the Case.......................................................................................... 1 
Statement of the Facts and Course of Proceedings ...................................... .. 
ISSUE ..................................................................................................................... . 
I. Did the district court err in failing to conduct an evidentiary 
hearing on Olson's claim for relief? 
ARGUMENT .............................................................................................................. . 
CONCLUSION ........................................................................................................... . 























TABLE OF AUTHORITIES ----- -------
~ASES PAGE 
/2r_agon v._State, 114 Idaho 758, 760 P.2d 1174 (1988)............................................. 3 
}ialdwinv. Stat~ 145 Idaho 148, 177 P.3d 362 (2008). .. . .. ..... ..... ... ... .. . . . .. ... .. 3 
Berg v. State1 131 Idaho 517, 518, 960 P.2d 738, 739 (1998) (citations omitted).... 3 
Charboneaµ v. State_, 140 Idaho 789, 792, 102 P.3d 1108, 1111 (2004).... .. . . . . . . . . . 2 
Evans v. I_claho, 127 Idaho 662 (Ct. App. 1999)... .. . .. . . .. . . .. .. . . .. . . . . . . .. . . . .. .... .. .. 2 
Gilpin-Grubby. State, 138 Idaho 76, 79-80, 57 P.3d 787, 790-91 (2002)....... .... .. 3 
Murray v. State, 121 Idaho 918,828 P.2d 1923 (Ct. App. 1988).......... .. . .. . . .. . .... 6 
Pierce v. State, 109 Idaho 1018, 712 P.2d 719 (Ct. App. 1985)... ... . ... .. . . . .. . . .. .... 2 
Russell v. State, 118 Idaho 65, 794 P.2d 654 (Ct. App. 1990).... .. . .. .. . .. . . .. .. . ... .. . 2 
Sc!ykhamchone v.State, 127 Idaho 319,321, 900 P.2d 795, 797 (1995)... .. . . .. ...... 3 
State v. Bearshield, 104 Idaho 676,662 P.2d 548 (1983). .. . . . ... . . . ... . . . ... . . .. . . . .... 2 
State v. Hoffmanf 112 Idaho 114, 730 P.2d 1034 (Ct. App. 1986).... .. . . .. . . . . . . . . . . .. 6 
State v, Martinez, 113 Idaho 535, 746 P.2d 994 (1987).. .. . . . .. .. . . .. .. . . . . . . . . . . . . . .. .. 6 
State v. Reeves, 120 Idaho 104, 813 P.2d 915 (Ct. App. 1994). .. ... .. . . . . . . . . . . . ... . ... 6 
StaJev. Shumway, 144 Idaho 580, 165 P.3d 294 (Ct. App. 2007).. ..................... 6 
State_v. Tucker, 97 Idaho 4, 8, 539 P.2d 556, 560 (1975)............................. .... 3 



















I.C. § 19-4906(b).... .. . . .... .. . . . . . ... .. . . . .. . . . . . .. ... ... . .. . .. .. .. . . . . .. .. . ... . . . . . . .. . . . . . ... 3 
C_QNS_IJTUTlQN 



















STATEMENT OFTHE CA_$E 
Nature of _thgC:ase 
Mr. Olson appeals from summary dismissal of his amended petition for post 
conviction relief. 
Cours~ of Proc:~edin_g_s 
Olson is currently m custody of the Idaho State Board of Correction in Ada 
County Case No. CR FE 2008 0014822. Pursuant to plea bargain, Olson pleaded guilty 
to possession of a controlled substance, and forgery. Other charges were dismissed. On 
the possession count, the court imposed a sentence of one year fixed, six years 
indeterminate; on the forgery count the court imposed seven years fixed, seven years 
indeterminate, said sentences running consecutively. Olson appealed his sentence. His 
appeal was denied. 
Olson filed a pro se petition for post conviction relief in 2009. An amended 
petition was filed on October 29, 2011 with a single remaining claim for relief. Olson 
contended that his original trial counsel with the Ada County Public Defender filed a 
blanket form Rule 35 Motion on December 30, 2008. This motion was denied by the 
District Court on January 27, 2009. Olson contends that he was unable to communicate 
with his counsel during this period and that his counsel was ineffective in pursuing 
leave of court to attach any meaningful information in aide of this motion. Olson 
contends that he was caught in a riot while incarcerated at LS.CI. and was able to save 
a man from being attacked and severely beaten. Olson wanted the district court to 
consider this information in support of his rule 35, but no opportunity was presented 





















In support of his petition, Olson submitted letters from Larry Clifford and Robert 
Weliever. This information would have been available in support of a Rule 35 Motion 
had counsel effectively communicated with the Olson after the filing of the motion. 
One of the individuals saved by Olson in the riot was a convicted sex offender. Olson 
risked his life to help this man and was later threatened and beaten for his involvement 
in the matter. Olson later suffered retaliation in the form of an attack his person after 
transfer to a north Idaho County Jail for his own protection. Olson was severely beaten 
and hospitalized with multiple fractures to his face, eyes and skull. 
Olson contends that trial counsel did not provide effective assistance of counsel 
as guaranteed by the Sixth Amendment of the United States Constitution and made 
applicable to the states through the Fourteenth Amendment of the United States 
Constitution, or under the similar protections provided by Article 1, Section 13 of the 
Idaho Constitution. 
Stc1ndc1;rg_ pf Review 
An application for post-conviction relief initiates a separate proceeding which is 
civil in nature. State v. Bearshield, 104 Idaho 676, 662 P.2d 548 (1983). The petitioner bears 
the burden of proving by a preponderance of evidence the allegations upon which his 
request for relief is based. Russell v. State, 118 Idaho 65, 794 P.2d 654 (Ct. App. 1990); 
Pierce v. State, 109 Idaho 1018, 712 P.2d 719 (Ct. App. 1985). 
An application for relief is not a substitute for appeal. LC. 19-4901. The 
Petitioner may not challenge the courts abuse of discretion in these proceedings. 
However, an illegal sentence may be the subject of post conviction proceedings. Evans 
v. Idaho, 127 Idaho 662 (Ct. App. 1999). 
Summary dismissal of a petition for post conviction relief is the procedural 





















792, 102 P.3d 1108, 1111 (2004). On review, the task of this Court "is to determine 
whether the appellant has alleged facts in his petition that if true, would entitle him to 
relief." Id. A court is required to accept the petitioner's umebutted allegations as true, 
but need not accept the petitioner's conclusions. Saykhamchone v. State, 127 Idaho 319, 
321, 900 P.2d 795, 797 (1995). 
An application for post-conviction relief is civil in nature. Gilpin-Grubb v. State, 
138 Idaho 76, 79-80, 57 P.3d 787, 790-91 (2002). Like a plaintiff in a civil action, the 
applicant for post-conviction relief must prove by a preponderance of evidence the 
allegations upon which the application for post-conviction relief is based. The court 
may summarily dismiss a petition for relief when the court is satisfied the applicant is 
not entitled to relief and no purpose would be served by further proceedings. LC.§ 19-
4906(b ). However, disposition on the pleadings and record is not proper if there exists a 
material issue of fact. If genuine issues of material fact exist that would entitle the 
applicant to relief, if resolved in the applicant's favor, summary disposition is improper 
and an evidentiary hearing must be conducted. Berg v. State, 131 Idaho 517, 518, 960 
P.2d 738, 739 (1998) (citations omitted). Baldwin v. State, 145 Idaho 148, 177 P.3d 362 
(2008). 
The right to representation by counsel afforded by the Sixth Amendment to the 
United States Constitution includes the right to be represented by reasonably competent 
counsel in an adequate fashion. Strickland v. Washington, 466 U.S. 668, 685 (1984); Aragon 
v. State, 114 Idaho 758, 760 P.2d 1174 (1988). It means that an accused is entitled to the 
reasonably competent assistance of a diligent, conscientious advocate. State v. Tucker, 97 
Idaho 4, 8, 539 P.2d 556, 560 (1975). 
An applicant who alleges ineffective assistance of counsel must meet a two-level 






















second, that the applicant was prejudiced by the deficiency. Strickland, 466 U.S. at 687. 
To establish that counsel's representation has been so deficient as to render it 
ineffective, the petitioner must show that counsel's performance fell below a standard of 
"competence demanded of attorneys in criminal cases." Strickland, 466 U.S. at 687. The 






















Olson states the issue on appeal as: 
Did the district court err in failing to conduct an evidentiary hearing on Olson's 






















A Rule 35 Motion is addressed to the sound discretion of the district court. 
State v. Reeves 120 Idaho 104, 813 P. 2d 915 (Ct. App. 1994). 
In filing a Rule 35 Motion, the defendant has the burden to show that the 
original sentence was unduly severe. State v. Martinez, 113 Idaho 535, 746 P.2d 994 
(1987). The defendant must submit new or additional information in support of a 
motion for sentence reduction; the motion cannot be used as a vehicle to review the 
underlying sentence absent the presentation of new evidence. State v. Shumway, 144 
Idaho 580, 165 P.3d 294 (Ct. App. 2007. 
A claim of ineffective assistance of counsel may be based upon the failure of 
counsel to file a Rule 35 Motion. Murray v. State, 121 Idaho 918, 828 P.2d. 1923 (Ct. App. 
1988). In deciding a Rule 35 Motion, the court is not required to hold an in court 
hearing, but an abuse of discretion may be shown if the court unduly limits the 
information considered in deciding the motion. State v. Hoffman, 112 Idaho 114, 730 P. 
2d 1034 (Ct. App. 1986). 
Argument 
Petitioner stated a valid claim for relief. Olson contends that his attorney filed a 
blank Rule 35 Motion without any information that could assist the court in aide of a 
reduction. While it is true that the mitigating evidence of Petitioner's conduct at the 
prison occurred in January, 2009 (several weeks after the filing of the motion), this 
information was available well within the one hundred and twenty days from the date 
of the judgment of conviction. Although trial counsel did request leave to submit 
additional information in support of the blanket motion, no additional information was 
requested or gathered from Olson prior to the court's denial on January 27, 2009. 




















court should now consider his motion for reduction of sentence. 
The district court also ruled that Olson did not meet the second prong for relief 
under Strickland, holding that Olson's information would not have made any difference 
and would instead be "great information for the parole board." Tr. p. 13. Olson 
contends the district court erred because the court did not properly consider whether or 
not his information met the criteria for reduction of sentence under Rule 35 analysis. 
CONCLUSION 
Olson respectfully requests this court remand this case for evidentiary hearing. 
Dated this 1i?__ +<a.ay of December, 2012. 
-) ?k 
C i_1AJ-4LL ?'l/,,,,------
I oseph L. Ellsworth 
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